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Daubert and Soft Science

Ladner v. Higgins, Inc.,
71 So. 2d 242, 244 (La. Ct. App. 1954)

© 2012 Gass Weber Mullins LLC



Ladner v. Higgins, Inc., La. Ct. App. 1954

Suit for Workmen’s Compensation: S30 per
week/400 weeks

Plaintiff on scaffold surrounding a ship about
to be launched; fell 8 feet to ground.

Scaffold fell on his right shoulder — per the
plaintiff’s doctor afflicted with “post-traumatic
neurosis.”

Trial court: For the plaintiff.
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Ladner v. Higgins, Inc., La. Ct. App. 1954

Expert testimony:

nt = “suffering from traumatic
neurosis”

A = “will get better when lawsuit
ends”

24 A = “malingerer”
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Ladner v. Higgins, Inc., La. Ct. App. 1954

2" A expert:

Q: “Is that your conclusion, that this man is a
malingerer?”

A: “l wouldn’t be testifying if | didn’t think so,
unless | was on the other side, then it would
be a post-traumatic condition.”
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Daubert and Soft Science

e Who wrote the book on scientific evidence?
e Edward Imwinkelreid — his book

cited in Daubert case.

e E.l.: “5typical Daubert factors

for social science.”
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GE Industrial Systems

Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.S. 579 (1993).
Epidemiology

General Electric Co. v. Joiner,
522 U.S. 136 (1997).

1l

Kumho Tire Co., Ltd. v. Carmichael,
526 U.S. 137 (1999).
Not limited to “Scientific”

Abuse of Discretion
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Kumho expands
Dauberts basic touchstones
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testability
peer review/ pub//ca tion

known error rate

standards controlling technique’s
operation

general acceptance
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AN

scientific
%
personal knowledge, experience
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AN

Kumho & § 90702
two part test — spiﬂover
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AN

1. relevant
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AN

2. reliable
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agricultural practices

handwriting analysis
land valuation
: perfume tester
railroad procedures

e : attorney’s fee valuation
criminal modus operandi
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AN

no checklist particularly for the

“soft” sciences

no definitive checklist,
case Speciﬂc, but still look to

science
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(in addition to your own expert)
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scholar.google.com
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scholar.google.com

GO.. nge scholar brand corfusion Search | Advanced Scholar Search

Scholar Aricles and patents E anytime |Z| include citations E| @Create email alert

An investigation of factors contributing to consumer brand confusion

ER Foxman, DD Muehling... - Journal of Consumer ..., 1990 - Wiley Online Library

A guick glance at the shelves of grocery and drug stores shows that many consumer goods companies
are employing what has been refer- red to as an “imitation strategy " Imitation strategies involve

any or all of the marketing mix elements, including price, product, distribu- tion, and ...

Cited by 82 - Related articles - All 3 versions

Brand confusion: empirical study of a legal concept

J Kapferer - Psychology and Marketing, 1995 - Wiley Online Library

Abstract Each year, hundreds of own-label products appear on the shelves of major multiple
retailers that “look” like successful brands. The close imitation of a national brand trade
dress aims at creating a “halo of resemblance,” on the basis of which consumers may ...
Cited by 65 - Related articles - BL Direct - All 3 versions

Consumer brand confusion: A conceptual framework

ER Foxman, PW Berger... - Psychology and Marketing, 1992 - Wiley Online Library
Abstract A definition and theoretical framework for consumer brand confusion are
developed. Brand confusion is distinguished from related terms, such as uncertainty,
miscomprehension, infringement, and deception. The factors affecting the likelihood of ...
Cited by 54 - Related articles - All 3 versions

Consumer confusion from own brand lookalikes: an exploratory investigation
G Balabanis... - Journal of Marketing Management, 1997 - Taylor & Francis

Lookalikes are a new generation of own brand products that have similar packaging and
labelling charactenistics to leading branded products. Their current success and proliferation
(in Britain) has raised ethical and legal issues about whether they confuse consumers_ A ...
Cited by 46 - Related articles - BL Direct - All 3 versions

Brand confusion

¥.J Clancy... - Harvard Business Review, 2002 - mendeley.com

Abstract The article discusses brand management, especially product or brand
differentiation. Copernicus, a marketing consulting firm in Massachusetts, and Market Facts,
which is based in Chicago, researched the public's perception of brands and product ...
Cited by 21 - Related articles - Cached - All 5 versions

The impact of consumer characteristics and campaign related factors on brand confusion in print

advertising .
M Brengman, M Geuens... - Journal of Marketing ..., 2001 - Taylor & Francis © 2012 GaSS Weber MU”lnS LLC
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Committee on Professional Practice and Standards

The Committee on Professional Practice and Standards addresses affecting
delivery of psychological sernvices to ensure the use of psychology in the
publicinterest.

Web Fage

National Standards for High School Psychology Curricula
In addition to setting forth learning objectives for high school psychology
students, this document provides guidance for teaching based on active

Search for additional results in our
premium databases

= Journal articles from PsycARTICLES

Book chapters from PsycBOOKS
Gray literature from PsycEXTRA

Book and film reviews fram
PsycCRITIQUES

learning principles and recommendations for student learning nent
This documentis constructed to guide curriculum decisions by providing
content and performance standards to guide teachers in designing
instruction

Standard (August 2005)

The Standards for Educational and Psychological Testing
Order a copy of the most recent set of testing standards.
Standard

Board of Professional Affairs 2009 Annual Report

In 2009 the BPA addressed the related issues: Composition of the Board of
Professional affairs, strong support from Practice Directorate, Governance
meetings, Practice guidelines, the Committee on Professional Practice and
Standards, and more.

Report (January 2009)

Association Rules — 120, Professional Affairs

Rules concerning awards, professional practice and standards, and rural
health.

Rule

Timely Issues in Professional Practice

How can psychologists maintain professional resilience and high standards
of care in the face of ongoing andlor severe situations thatimpact everyone?
Web Article

Comments sought on the revised Standards for Educational and
Psychological Testing

The Joint Committee responsible for revising the Standards for Educational
and Psychological Testing document has posted a revised draft online.
Newsletter Aticle (February 2011)

CMS announces delay in enforcement of new standards for electronic
claims submission

Abstracts from PsyclNFO

Search for Jobs

Search for Scholarships, Grants, and
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] Determining an appropriate cutting score for indication of impairment on the Montreal Cognitive Assessment.
1. Waldron-Perrine B, Axelrod BN. Manage Filters
Int J Geriatr Psychiatry. 2012 Jan 8. doi: 10.1002/gps.3768. [Epub ahead of print]
PMID: 22228412 [PubMed - as supplied by publisher]
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- - Depression is associated with cognitive
LiYC, Xi CH, An YF, Dong WH, Zhou M. dysfunction [Cardiovasc Psychiatry Neural. 2011]
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Play for Soft Science
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Trustworthy Facts

Reliable Application Of Methodology

Generally Accepted/Peer
Review/Publication

Accepted Premise To Unfounded
Conclusion

Accounted For Obvious Alternative
Explanations
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Vocational Rehabilitation

Elcock v. Kmart Ammons v.
Corp., 233 F.3d  Aramark, 368
734 (319 Cir. F.3d 809 (7th
2000). Cir. 2004).
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Elcock v. Kmart, 3 Circuit
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Elcock v. Kmart, 3™ Cir.

e S650K damages

e Vocational rehabilitation “expert” Dr.
Copemann:

— Depression, pain disorder, adjustment disorder
with anxiety

— Caused by slip-and-fall and physical injuries
therefrom

— 50-60% disabled
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Elcock v. Kmart — Defense Attack

On voir dire, Copemann admits:

. he has neither academic training nor
standard credentials to qualify as VR expert;

. his experience on WC boards not include
assessing range of jobs for injured individuals;

. his experience was dated.

© 2012 Gass Weber Mullins LLC



Elcock v. Kmart

Plaintiff’s rebuttal:

because no formal VR training, rely on
“practical experience” to demonstrate
qualifications;

“kept abreast of literature in field”;

when testifying as expert in similar
matters, Copemann has performed VR
assessments.
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Elcock v. Kmart - 3@ Cir.

e District Court — Copemann’s testimony.

e On appeal, defense argues:

1. Method is idiosyncratic — cannot be
duplicated nor tested for validity (1st and 4th
Daubert factors)
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Elcock v. Kmart - 3@ Cir.

e District Court — admits Copemann’s testimony.

e On appeal, defense argues:

2. Copemann admits he employed untested,
novel method for performing VR — a mixture

of “Fields” and “Gamboa” (5" and 6t"
Daubert factors)
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Elcock v. Kmart - 3@ Cir.

On appeal, defense argues:

3. Thin qualifications (7th Daubert factor)

4. Application of hybrid method unreliable on its
face.

Third Circuit: district court’s decision to
admit Copemann’s testimony.

© 2012 Gass Weber Mullins LLC



Elcock v. Kmart - 3@ Cir.

Footnote: Copemann’s federal criminal
conviction (18 U.S.C. § 641 — embezzlement) .

Considered as part of Daubert assessment of
reliability of his methods?

What do you think?
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Elcock v. Kmart - 3@ Cir.

Footnote: Copemann’s federal criminal
conviction (18 U.S.C. § 641 — embezzlement) .

Considered as part of Daubert assessment of
reliability of his methods?

Not “never consider” — FRE 104(a) (crime of
dishonesty).

But not as part of “reliability of his methods”
analysis.
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Vocational Rehabilitation

Elcock v. Kmart Ammons v.
Corp., 233 F.3d  Aramark, 368
734 (319 Cir. F.3d 809 (7th
2000). Cir. 2004).
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Ammons v. Aramark — 7t" Cir.

© 2012 Gass Weber Mullins LLC



Ammons v. Aramark — 7t" Cir.

e Returns to work on light duty.

e One month later withdrew from work;
medical leave of absence.

e F(x)al capacity evaluation of a Dr.
Krieger: Ammons reached maximum
medical improvement; knee damage
permanent; not return to normal
duties; restricted to light-medium work.
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Ammons v. Aramark — 7t" Cir.

Susan Enterberg: vocational rehabilitation
counselor.

1. Ammons’ work required heavy exertion.

2. Ammons not capable of returning to his
position.

3. Aramark could accommodate Ammons’
condition.
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Ammons v. Aramark — 7t" Cir.

e Ammons asks to return to work.

e Aramark’s director of employment rejected
Ammons’ request to return to work, relying
on:

— Entenberg’s report

— Dr. Krieger’s assessment

e Duties proposed for Ammons were too
limited.
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Ammons v. Aramark — 7t" Cir.

e Because Ammons on medical leave of absence
for > 18 months, Aramark terminated
Ammons.

e Ammons sues Aramark alleging termination
violated his rights under ADA — Ammons
continues to want to return to work.

e Ammons puts forth Susan Enterberg as an
expert.
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Ammons v. Aramark — 7t" Cir.

“Although in her 1998 report Entenberg
concluded that Ammons was not capable of
returning to his past work, she has apparently
since that time reached a different
conclusion.”

Entenberg concluded in her expert report
and deposition that Ammons could perform
“the vast majority” of his job functions.
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“Expert” Entenberg’s Change

* Primarily on tour of Chicago facility.
* Meetings she held with supervisors.

* She did not interview Ammons a 2"
time.

* She did not review deposition testimony
of other Aramark witnesses.
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Ammons v. Aramark — 7t" Cir.

District Court:
Entenberg’s expert report was not reliable.
She:
(a) did not observe all equipment Ammons
called on to repair;

(b) failed to review depositions;
(c) did not reinterview Ammons.
Therefore, report was speculative.
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Ammons v. Aramark — 7t" Cir.

Court of Appeals:

No question re: Entenberg’s qualifications.

No question re: Entenberg’s proposed
testimony is reliable.

But testimony was speculative

for same reasons listed by district court.
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Ammons v. Aramark — 7t" Cir.

Query:

If Entenberg had observed, reviewed,
reinterviewed, would her testimony have
been speculative?
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Trustworthy Facts

Reliable Application Of
Methodology

Accepted Premise To
Unfounded Conclusion

Accounted For Obvious
Alternative Explanations
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Trustworthy Data
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Trustworthy, Verified Data
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Reliable Application of Method/
Account for Alternative Explanations
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¥ Neuro psychology/Psychology
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Reliable Application Of
Methodology

Generally Accepted/Peer
Review/Publication

Accepted Premise To
Unfounded Conclusion

Accounted For Obvious
Alternative Explanations
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Existence of Standards/Controls

Neuropsychological Testing

Appropriate test protocol

Appropriate baseline

Impairment criteria

e At least 1 Standard
Deviation

e Multiple findings
below baseline

] Neuropsychology/Psychology
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Method: ipse dixit/
Account for Other Explanations
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Facts/Methods/Qualification

Steffy v. Cole Vision Corp., 2008 WL
7053517(E.D. Wis.)

PTSD and Major Depression ADA Reasonable
Accommodation Claim

Defendant argued that long-time treating clinical
Psychologist not qualified to diagnose due to lack of
specialized training in PTSD and Depression

Diagnosis testimony allowed because based on
sufficient facts and data and testing method reliable

No EXPERT testimony as to ultimate issues of whether
Plaintiff “disabled” and “reasonable accommodation” -
-- lack of qualification
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Daubert, Kumho, and Soft Science

Hypotheses difficult to test

Limitations on social sciences should not change
G EIRECIEREWSE

In every scientific field, hard and soft, hypotheses
defy direct observation or straightforward
testing.

Daubert and Kumho exhort scientists, hard and
soft, to “do good science” and be scientists first,
expert witnesses and advocates second.
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