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Daubert and Soft Science 
Ladner v. Higgins, Inc., 

71 So. 2d 242, 244 (La. Ct. App. 1954) 
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Ladner v. Higgins, Inc., La. Ct. App. 1954 

• Suit for Workmen’s Compensation: $30 per 
week/400 weeks 

• Plaintiff on scaffold surrounding a ship about 
to be launched; fell 8 feet to ground. 

• Scaffold fell on his right shoulder – per the 
plaintiff’s doctor afflicted with “post-traumatic 
neurosis.” 

• Trial court:  For the plaintiff. 
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Ladner v. Higgins, Inc., La. Ct. App. 1954 

Expert testimony: 

π = “suffering from traumatic 
neurosis” 

∆ = “will get better when lawsuit 
ends” 

2nd ∆ = “malingerer” 
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Ladner v. Higgins, Inc., La. Ct. App. 1954 

2nd ∆ expert: 
Q:  “Is that your conclusion, that this man is a 

malingerer?” 
A:  “I wouldn’t be testifying if I didn’t think so, 

unless I was on the other side, then it would 
be a post-traumatic condition.” 

AFFIRMED 
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Daubert and Soft Science 

• Who wrote the book on scientific evidence? 
• Edward Imwinkelreid – his book 
 cited in Daubert case. 
• E.I.:  “5 typical Daubert factors ill- 
 suited for social science.” 
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Daubert v. Merrell Dow Pharmaceuticals, Inc., 
509 U.S. 579 (1993). 

Epidemiology 

General Electric Co. v. Joiner, 
522 U.S. 136 (1997). 

Abuse of Discretion 

Kumho Tire Co., Ltd. v. Carmichael, 
526 U.S. 137 (1999). 

Not limited to “Scientific” 
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Kumho expands 
Daubert’s basic touchstones 

© 2012 Gass Weber Mullins LLC 



testability 

peer review/publication 

standards controlling technique’s 
operation 

general acceptance 

known error rate 
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scientific 
vs. 

personal knowledge, experience 
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Kumho & § 907.02 
two part test – spillover 
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1. relevant 
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2. reliable 
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“Engineering testimony rests upon scientific 
foundations, the reliability of which will be at 
issue in some cases. . . . In other cases, the 
relevant reliability concerns may focus upon 
personal knowledge or experience.”  
 

drug terms 

land valuation 

agricultural practices 

criminal modus operandi 

handwriting analysis 

perfume tester 

attorney’s fee valuation 

railroad procedures 
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no definitive checklist, 
case specific, but still look to 

science 

no checklist particularly for the 
“soft” sciences 
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“Our emphasis on the word ‘may’ thus reflects Daubert `s 
description of the Rule 702 inquiry as ‘a flexible one.’  
Daubert makes clear that the factors it mentions 
do not constitute a ‘definitive checklist or test.’ 
And Daubert adds that the gatekeeping inquiry must be 
`tied to the facts' of a particular ‘case.’”  
 

“The factors identified in Daubert may or may not be 
pertinent in assessing reliability, depending on the nature 
of the issue, the expert's particular expertise, and the 
subject of his testimony.  The conclusion, in our view, is 
that we can neither rule out, nor rule in, for all cases and 
for all time the applicability of the factors mentioned 
in Daubert, nor can we now do so for subsets of cases 
categorized by category of expert or by kind of evidence.” 
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“Our emphasis on the word ‘may’ thus reflects Daubert `s 
description of the Rule 702 inquiry as ‘a flexible one.’  
Daubert makes clear that the factors it mentions 
do not constitute a ‘definitive checklist or test.’ 
And Daubert adds that the gatekeeping inquiry must be 
`tied to the facts' of a particular ‘case.’”  
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“At the same time, and contrary to the Court of 
Appeals' view, some of Daubert `s questions can 
help to evaluate the reliability even of experience-
based testimony. . . .  for example, how often an 
engineering expert's experience based 
methodology has produced erroneous results, or 
whether such a method is generally accepted in 
the relevant engineering community.  Likewise, . . 
. whether his preparation is of a kind that others 
in the field would recognize as acceptable.” 
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(in addition to your own expert) 
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scholar.google.com 
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scholar.google.com 
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http://www.ncbi.nlm.nih.gov/pubmed/ 
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http://www.fjc.gov/public/pdf.nsf/lookup
/SciMan3D01.pdf/$file/SciMan3D01.pdf 

Released in 2011: Now Joint 
Project of FJC and NRC 

“Soft Subjects” 
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Trustworthy Facts 

Reliable Application Of Methodology 

Generally Accepted/Peer 
Review/Publication 

Existence Of Standards/Controls 

Accepted Premise To Unfounded 
Conclusion 

Accounted For Obvious Alternative 
Explanations 
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Vocational Rehabilitation 

 Elcock v. Kmart 
Corp., 233 F.3d 
734 (3rd Cir. 
2000). 

 

 Ammons v. 
Aramark, 368 
F.3d 809 (7th 
Cir. 2004). 
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Elcock v. Kmart, 3rd Circuit 
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Elcock v. Kmart, 3rd Cir. 

• $650K damages 
• Vocational rehabilitation “expert” Dr. 

Copemann: 
– Depression, pain disorder, adjustment disorder 

with anxiety 
– Caused by slip-and-fall and physical injuries 

therefrom 
– 50-60% disabled 
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Elcock v. Kmart – Defense Attack 

 On voir dire, Copemann admits: 
 
•  he has neither academic training nor 

standard credentials to qualify as VR expert; 
•  his experience on WC boards not include 

assessing range of jobs for injured individuals; 
•  his experience was dated. 
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Elcock v. Kmart 

 Plaintiff’s rebuttal: 
•  because no formal VR training, rely on 

“practical experience” to demonstrate 
qualifications; 

•  “kept abreast of literature in field”; 
•  when testifying as expert in similar 

matters, Copemann has performed VR 
assessments. 
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Elcock v. Kmart - 3rd Cir. 

• District Court – admits Copemann’s testimony. 
 
• On appeal, defense argues: 
  
 1. Method is idiosyncratic – cannot be 

duplicated nor tested for validity (1st and 4th 
Daubert factors) 
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Elcock v. Kmart - 3rd Cir. 

• District Court – admits Copemann’s testimony. 
• On appeal, defense argues: 
  
 2.  Copemann admits he employed untested, 

novel method for performing VR – a mixture 
of “Fields” and “Gamboa” (5th and 6th  
Daubert factors) 
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Elcock v. Kmart - 3rd Cir. 

 On appeal, defense argues: 
 
 3.  Thin qualifications (7th Daubert factor) 
 
 4.  Application of hybrid method unreliable on its 

face.   
 
 Third Circuit:  vacates district court’s decision to 

admit Copemann’s testimony. 
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Elcock v. Kmart - 3rd Cir. 

 Footnote:  Copemann’s federal criminal 
conviction  (18 U.S.C. § 641 – embezzlement) . 

 
 Considered as part of Daubert assessment of 

reliability of his methods? 
 

What do you think? 
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Elcock v. Kmart - 3rd Cir. 

 Footnote:  Copemann’s federal criminal 
conviction  (18 U.S.C. § 641 – embezzlement) . 

 Considered as part of Daubert assessment of 
reliability of his methods? 

NO. 
 Not “never consider” – FRE 104(a) (crime of 

dishonesty). 
 But not as part of “reliability of his methods” 

analysis. 
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Vocational Rehabilitation 

 Elcock v. Kmart 
Corp., 233 F.3d 
734 (3rd Cir. 
2000). 

 

 Ammons v. 
Aramark, 368 
F.3d 809 (7th 
Cir. 2004). 
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Ammons v. Aramark – 7th Cir. 
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Ammons v. Aramark – 7th Cir. 

• Returns to work on light duty. 
• One month later withdrew from work; 

medical leave of absence. 
• F(x)al capacity evaluation of a Dr. 

Krieger:  Ammons reached maximum 
medical improvement; knee damage 
permanent; not return to normal 
duties; restricted to light-medium work. 
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Ammons v. Aramark – 7th Cir. 

Susan Enterberg:  vocational rehabilitation 
counselor. 

1. Ammons’ work required heavy exertion. 
2. Ammons not capable of returning to his 

position. 
3. Aramark could accommodate Ammons’ 

condition. 
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Ammons v. Aramark – 7th Cir. 

• Ammons asks to return to work. 
• Aramark’s  director of employment rejected 

Ammons’ request to return to work, relying 
on: 
– Entenberg’s report 
– Dr. Krieger’s assessment 

• Duties proposed for Ammons were too 
limited. 
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Ammons v. Aramark – 7th Cir. 

• Because Ammons on medical leave of absence 
for > 18 months, Aramark terminated 
Ammons. 

• Ammons  sues Aramark alleging termination 
violated his rights under ADA – Ammons 
continues to want to return to work. 

• Ammons puts forth Susan Enterberg as an 
expert. 
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Ammons v. Aramark – 7th Cir. 

•  “Although in her 1998 report Entenberg 
concluded that Ammons was not capable of 
returning to his past work, she has apparently 
since that time reached a different 
conclusion.” 

•  Entenberg concluded in her expert report 
and deposition that Ammons could perform 
“the vast majority” of his job functions. 
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“Expert” Entenberg’s Change 

• Primarily on tour of Chicago facility. 
• Meetings she held with supervisors. 
• She did not interview Ammons a 2nd 

time. 
• She did not review deposition testimony 

of other Aramark witnesses. 
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Ammons v. Aramark – 7th Cir. 

 District Court:   
Entenberg’s  expert report was not reliable. 
She: 
 (a) did not observe all equipment  Ammons 

called on to repair; 
(b) failed to review depositions; 
(c) did not reinterview Ammons. 
Therefore, report was speculative.    
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Ammons v. Aramark – 7th Cir. 

 Court of Appeals: 
No question re: Entenberg’s qualifications. 
No question re: Entenberg’s  proposed 

testimony is reliable. 
But testimony was speculative 

  for same reasons listed by district court. 
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Ammons v. Aramark – 7th Cir. 

 Query: 
If Entenberg had observed, reviewed, 

reinterviewed, would her testimony have 
been speculative? 

 
DISTRICT COURT DECISION  
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Accounting/Economics 
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Trustworthy Facts 

Reliable Application Of 
Methodology 

Accepted Premise To 
Unfounded Conclusion 

Accounted For Obvious 
Alternative Explanations 
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Accounting/Economics 

Trustworthy Data 

Ariens Co. v. Woods Equipment Co., 2006 
WL 2597979 (E.D. Wis.) 

• Expert Report: “For purposes of my damage analysis, … I am relying 
upon [Defendant’s] management representations that the drop off 
in Mow’n Machine sales was caused by not having current models.” 

• “Of course what [Expert] assumes is the crucial matter of the 
moment. The starting point for any lost future profits analysis is the 
projection of future sales.” 

• “In other words, can a corporate executive testify to lost profits-as a 
lay witness-when those profits are based not on existing data but 
on projections of future sales? The answer, I conclude, is no.” 
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Accounting/Economics 

Trustworthy, Verified Data 
Lyman v. St. Jude Medical S.C., Inc., 580 F. Supp. 2d 

719 (E.D. Wis. 2008) 
• The basis for Defense Expert’s lost profits projection was summary of 

Plaintiff’s sales data from Defendant’s data base  
• Opinion struck because expert “did not independently verify the source and 

accuracy of the data. [Expert] did crosscheck the information against other 
documents, but the bottom line is that [Expert] never talked to anyone 
at [Defendant] to verify the accuracy of the information in any of the 
documents he reviewed. [Expert’s] information was received solely from 
[Defendant’s] counsel.” 

• “Further undercutting the reliability of [expert’s] opinions and projections is 
the fact that [expert] never talked to a single [Defendant] employee about 
the facts of this case.” 
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Accounting/Economics 

Reliable Application of Method/ 
Account for Alternative Explanations 

Manpower, Inc. v. Insurance Company Of Pennsylvania, 
2010 WL 3730968 (E.D. Wis.) 

• [Expert's] calculations are thus straightforward. However, whether 
these calculations produce a reliable measurement of [Plaintiff’s] loss 
turns on whether [Expert] used reliable methods when selecting the 
numbers used in his calculations …” 

• “[Expert] did little more than assume that the growth that [Plaintiff] 
had experienced during the five months before the collapse was the 
result of new management and thus would continue unabated for the 
next fourteen months.” 

• “had [Expert] not chosen such a short base period for calculating lost 
revenues, I might have found his analysis reliable.” 
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Neuropsychology/Psychology 
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Reliable Application Of 
Methodology 

Generally Accepted/Peer 
Review/Publication 

Accepted Premise To 
Unfounded Conclusion 

Accounted For Obvious 
Alternative Explanations 

© 2012 Gass Weber Mullins LLC 



Existence of Standards/Controls 
Neuropsychological Testing 

Appropriate test protocol 

Impairment criteria 
• At least 1 Standard 

Deviation 

Appropriate baseline 

• Multiple findings 
below baseline 

Neuropsychology/Psychology 
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Method: ipse dixit/ 
Account for Other Explanations 

Smith v. DeBeers, 2006 WL2253073 (E.D. Wis.) 
• Unlicensed Dr. [Psychologist] based opinion of PTSD and depression 

arising from sexual assault on a 8.5-hour clinical interview, lasting 
about 8.5 hours, the results of two neuropsych tests, and review of 
investigative and court documents 

• Dr. [Psychologist] able to testify about the plaintiff’s emotional 
state, but could not testify as to connection between current state 
and alleged sexual assault. 

• “proposed testimony is grounded, not on his expertise or scientific 
analysis, but on the plaintiff’s version of the events of October 5, 
2001, and her resultant experiences at work.” 

• “There is no indication that Dr. [Psychologist] considered and 
rejected whether other factors may have contributed to the 
plaintiff’s emotional trauma and depression.”  
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Facts/Methods/Qualification 
 
 
 
 
 

Steffy v. Cole Vision Corp., 2008 WL 
7053517(E.D. Wis.) 

• PTSD and Major Depression ADA Reasonable 
Accommodation Claim 

• Defendant argued that long-time treating clinical 
Psychologist not qualified to diagnose due to lack of 
specialized training in PTSD and Depression 

• Diagnosis testimony allowed because based on 
sufficient facts and data and testing method reliable 

• No EXPERT testimony as to ultimate issues of whether 
Plaintiff “disabled” and  “reasonable accommodation” -
-- lack of qualification 
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Daubert, Kumho, and Soft Science 

• Hypotheses difficult to test 
• Limitations on social sciences should not change 

essential legal analysis. 
• In every scientific field, hard and soft, hypotheses 

defy direct observation or straightforward 
testing. 

• Daubert and Kumho exhort scientists, hard and 
soft, to “do good science” and be scientists first, 
expert witnesses and advocates second. 
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