


Christopher Duesing, a lawyer in Habush's Lake Geneva office, said last week that he didn't even know 

about the posting. He vowed to get those running the blog to return a call. That never happened. Likewise, 

the firm's namesake, Robert Habush, was unavailable. 

Fassbender said Friday that he is sure that Habush's team was trying to destroy the online evidence. But 

that, he said, is not surprising. 

"Habush's position for marketing was 180 degrees different from their association's official position," 

Fassbender said. 

OK, that might be overstating it. 

But still, the two positions are distinct enough that swiveling too quickly between them could give the 

plaintiffs' bar a severe case of political whiplash - and, no doubt, grounds for future litigation. 

Tongue lashing 

When you've rightly earned the nickname "Snarlin' Marlin," it's probably not a good idea to start lecturing 

people about incivility. 

But that's what state Rep. Marlin Schneider was planning to do. 

In a recent e-mail to all of his legislative colleagues, the Wisconsin Rapids Democrat asked for help in 

putting together a piece on the subject. 

"The uncivil state of political discourse in these times I alluded to earlier . . . has got me thinking that 

I'd like to write my monthly newspaper column on the topic," Schneider wrote last month. "Have any of 

you received recent correspondence that exemplifies this phenomenon?" 

Within minutes, a staffer for state Sen. Alberta Darling fired back two nasty notes that his office had 

received in the past. 

The first, written in 2005, was entitled "my final wishes": 

"If I am ever found to be in a persistent vegetative state, void of all brain function, it is my profound wish 

that my loving wife, should I be fortunate (enough to) find another, with the support of my friends, 

prevent me from becoming a Republican leader in Congress." 

The second, sent to all Wisconsin lawmakers just before Christmas 2003, was a lengthy rant about the 

supposedly contradictory things Republicans believe on such issues as Iraq, former President Bill Clinton 

and talk-show host Rush Limbaugh. 

For instance, it said, Republicans think "being a drug addict is a moral failing and a crime, unless you're a 

conservative radio host. Then it's an illness and you need our prayers." 

The author of these nasty-grams? 

You got it: Snarlin' Marlin. 

"I just never deleted them," said Jay Risch, the aide to Darling, a River Hills Republican. "Turns out it 

came in handy when a guy who routinely torches Republicans via e-mail then asks us to send him 

examples of uncivil e-mails." 

But Schneider took the response in good humor. 

"I guess what goes around comes around, huh?" he replied a day later to Risch. 
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Doyle leading state back to judicial hell: Opinion 

Mar. 5, 2009 

Any kid who's broken a window understands joint and several liability and why Gov. Jim Doyle is doing 

something dumb and underhanded. 

OK, you and the guys are hitting a ball. It goes through a neighbor's window. By the time old Mr. 

Grumpquist storms out, the other kids have fled while you, petrified, are left to be jointly and severally 

liable - that is, holding the bat. 

It's less of a chuckle once lawyers get involved, so in 1995, Wisconsin reformed lawsuits. For the past 

decade, Wisconsin has said that each losing defendant is responsible for paying as much of the damages 

as he is at fault for. This is about to change back to the old standard, which was: Someone's got to pay, 

and you've got money. 

You'll find this on page 1605 of Doyle's budget now before the Legislature: "Any person found to be 

causally negligent whose percentage of causal negligence is equal to or greater than the negligence of the 

person recovering shall be jointly and severally liable." 

That's how things used to be, and it means that defendants barely at fault can get stuck paying the whole 

bill. Take the 1991 Wisconsin case in which a driver failed to obey a stop sign and drove in front of a bus 

carrying the Burlington High School soccer team. One of his passengers was left needing lifelong care. 

The driver's insurance wasn't nearly enough to cover that, so inventive lawyers sued the bus company, 

which a jury found minimally at fault. Spooked, the bus company's insurer settled for $1.9 million. 

Such cases are rare. Joan T. Schmit, who teaches risk management at the University of Wisconsin-

Madison, says sticking a slightly liable defendant with the entire bill, even where that's allowed, requires 

very particular circumstances. She feels businesses may be too afraid of it. Still, even if the risk is low, 

she says, "businesses know it's not zero, either." 

That unpredictability "puts an element of fear in the hearts of small business owners," says Bill Smith, 

head of the Wisconsin chapter of the National Federation of Independent Business. So they insure more 

than they should have to. Paradoxically, that makes responsible, well-insured businesses even richer 

targets if the old regime returns. 

Because even if losing is rare, cases often wouldn't get that far, argues Smith. "They're not being decided 

in the courtroom. They're being decided on the steps of the courthouse," when insurers or businesses 

settle to make it go away. 

"From the business standpoint, it was cheaper to settle the whole thing than take it to trial," says Joanne 

Huelsman, the now-retired Republican state senator from Waukesha who sponsored the 1995 reform. A 

lawyer herself, she came up with the compromise that beat the argument for keeping the old system: that 

it's unfair if someone grievously injured can't collect just because those mainly responsible are broke. 

Huelsman's reform lets a defendant more than 51% liable for the problem get taken for the whole sum. 

But if he's, say, only 20% responsible, he pays only 20% of the damages. 

Lawyers in the business of suing, however, have never liked Huelsman's compromise. The state bar and 

the plaintiffs' lawyers associations have long wanted things changed back - "We need to revisit the 

playing field," as one spokesshark put it - and now the stars have aligned. 

What really changed is that the lawsuit lobby's party, the Democrats, now control all of Madison for the 

first time since reform. "I feel bad about it, but I'm not terribly surprised," says Huelsman. "The trial bar 

helped get the Democrats elected." 

http://www.legis.state.wi.us/2009/data/AB-75.pdf


So the state is on the edge of doing something foolish - abandoning the reforms that many other states, 

and most in the Midwest, adopted in recent years. Just when you thought we were living down that 

"judicial hellhole" image, the governor seems ready to embrace it. 

Another thing: On page 1588 of his budget, there's a bit saying courts shall explain to juries the effect that 

their findings of percentage of liability will have - "basically explaining how the lottery works," as Bob 

Fassbender, a lobbyist for businesses likely to be sued, puts it. 

But the governor is doing this in an underhanded way, too. Did you hear him discuss this? Did he number 

it, on TV, among the budget's accomplishments? No. "It's buried in there," says Fassbender. "They must 

not be particularly proud of it." 

But they, the governor and his party, are in charge. Schmit says it comes down to philosophy: Is it worse 

to unjustly make someone pay or to let a plaintiff go uncompensated? 

The governor made his choice: To hell with justice; someone's going to pay big. 
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JOURNAL SENTINEL 
'We will not only take our jobs but also jobs from our suppliers' 

By Patrick McIlheran of the Journal Sentinel  

May. 8, 2009   

Gov. Jim Doyle budget-by-trickery game comes crashing down, now to the tune of a $6.5 billion deficit. 

The gov is now talking about freezing some pay for some state workers (and for others only if unions 

agree, however). But still in his budget are the billions of dollars in tax increases and spending increases 

that were there when the deficit was only $5 billion or so. 

All that spending, the governor says, is just what‟s needed to keep our state great. Yeah? He hasn‟t 

convinced John C. Radke, which matters because Radke runs Bio-Research, the kind of company the state 

would really like to hang onto, a little but growing high-tech outfit. 

“Doesn‟t anyone in Madison understand basic economics 101?” Radke emails me. “Has the University of 

Wisconsin failed us? Unless they now pass a law that says no company can leave Wisconsin, what do 

they think is going to happen? Do you realize that even in this recession Indiana has a budget surplus? 

When I tell folks from other states (except California and New York) that we are facing a $6,000,000,000 

deficit, they can‟t believe it. I suspect that 6 billion is a number that people simply cannot comprehend.” 

He‟s trying, however. Radke sent a letter to the governor. It deserves wider circulation. Here it is: 

“Dear Governor Doyle, 

“I am a business owner in Wisconsin. My family has been here since 1835. The „Sanford house‟ at Old 

World Wisconsin was built by my great, great grandfather in 1858. The current budget proposal is making 

me crazy! How can we go from a balanced budget in just a few years to a $6,000,000,000 deficit? This is 

ludicrous! What are you thinking? You cannot reasonably expect to dump $3 or $4 Billions of new taxes 

onto already burdened businesses and consumers? 

“If this budget passes as is, you can forget about attracting new jobs to the state of Wisconsin. It's not 

going to happen. Companies are leaving not coming to Wisconsin. BioResearch, founded in 1966, is 

currently surveying the other 43 more business friendly states and will almost certainly move to one of 

them if this budget passes intact. We will not only take our jobs, but also jobs from our suppliers in 

Wisconsin. We won't have to go far! 

“How is it „fair‟ that a person as little as 1% at fault could be forced to pay 100% of damages? Is it „fair‟ 

for the party with the least level of fault to be forced to pay a party judged to be more at fault? Is it „fair‟ 

for juries to be given biased instructions in deciding fault levels? Since none of these provisions have 

anything to do with balancing the state budget is it „rational‟ to include them in the state budget? Please 

consider carefully before deciding on the correct answer to the above questions. 

“For the economic health of the state of Wisconsin, I ask you to vote against any budget containing these 

lawsuit provisions and hey, what about a little restraint when it comes to spending?” 

 

mailto:pmcilheran@journalsentinel.com
http://www.jsonline.com/news/wisconsin/44533322.html
http://www.biojva.net/
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State budget insurance provision is bad for Wisconsin 

Posted on April 09, 2009 5:57 AM 

 By Jim Tlusty 

Farmers, businesses and anyone who owns property will be threatened by increased 
lawsuit abuse under a provision in Governor Jim Doyle’s budget.  

Called "joint and several liability," the provision would require businesses or individuals to 
pay up to 100 percent of the cost of a lawsuit even if a jury says they were as little as 1 
percent to blame. 

Under present law, if you are found 1 percent at fault, you are responsible and liable to 
pay 1 percent of a judgment awarded to an injured party. The person that is 99 percent at fault has to pay 
their share. That's fair and reasonable. But a provision in the governor's budget proposal will change that. 

Farmers could literally lose their farm and business owners might have to close their doors if they are a 
victim of this unfair proposal. This bill denies fairness and equity to those that have worked hard to build 
up a business or acquire property. 

Support for this comes primarily from the trial lawyers. They argue that injured parties should be 
compensated for their injuries and loss. Yes, injured people should have the opportunity to sue and 
recover for their losses, but the money should come from the people that are responsible. 

Under the governor's proposal, if the person that is mostly responsible for injuries  has inadequate or no 
insurance, then the other party with insurance, property or assets will be forced to pay. Shifting the 
responsibility from those that are mostly at fault to those that have virtually no fault is unfair and punitive. 

This provision, if it becomes law, could make a farmer or business owner responsible for 100 percent of 
the cost of someone else's action.   

Of all businesses, farmers are among the most at risk from the lawsuit abuse the budget provision invites. 
Farmers may not make a lot of money. But, because they require a lot of land and equipment to make a 
living, they can be targets for the predatory lawsuit abuse this legislation encourages. 

A plaintiff's attorney might argue that the farmer's large combine sitting along the roadside may have 
momentarily distracted a careless and speeding driver who then drove through a stop sign and severely 
injured someone. A jury may say the farmer is 1 percent at fault and award the injured party $1 million. If 
the driver has inadequate, little or no insurance or assets, then the farmer is responsible for the balance 
of the jury award. After the farmer's insurance company pays its limit, then the farmer can start selling his 
land, machinery and cattle so that he can satisfy the judgment. This will put him out of business. Under 
current law, the farmer would have been responsible for only 1 percent, or $10,000, and the farmer likely 
would have had insurance to cover that amount. 

There are two ways to prevent this. One is to buy millions of dollars of liability insurance coverage. The 
other is to call your state senator and state assembly person and tell them you want this out of the 
budget. 

This proposal is bad for farmers, bad for business, bad for people that have assets and bad for 
Wisconsin. 

  

Jim Tlusty is president of the Wisconsin Association of Mutual Insurance Companies. 

 

http://www.biztimes.com/blogs/milwaukee-biz-blog/authors/jim-tlusty


Line item in Doyle’s budget would raise liabilities for 
businesses 

Published February 24, 2009 - Money Weekly 

 

A line item in Wisconsin Gov. Jim Doyle’s 2009-2011 state budget could drastically change the outcome 
of civil court cases in the state and may greatly endanger the state’s small to medium sized businesses, 
opponents to the change say. 

Doyle’s budget would change the state’s provision for joint and several liability, if it is signed into law. 
Current state law mandates that a defendant be found at least 51 percent at fault to be found liable. 
However, Doyle’s budget proposes that a defendant, whether a corporation or individual resident, could 
be liable if they were found at least 1 percent liable. 

“If you’re a manufacturer of a bicycle and someone is injured on that bike… and if the (jury) finds the bike 
company 1 percent responsible, they can be required to pay 100 percent of damages,” said Bob 
Fassbender, spokesman for the Wisconsin Civil Justice Council Inc. (WCJC). The council was formed to 
represent Wisconsin employers facing litigation. 

“This (legislation) is after deep pockets – manufacturers and other businesses – which plaintiff lawyers 
will attempt to find, to find someone a little bit responsible so they can get those deep pockets into court 
and get a settlement," Fassbender said. 

Bill Smith, state director of the National Federation of Independent Businesses (NFIB), said that if the 
state’s provision for joint and several liability is changed, it will present two significant problems to the 
state’s business community. 

“This could make every Main Street business vulnerable to lawsuits and it destroys the predictability we 
want to have in our civil justice system,” Smith said. “This restores unpredictability in our state – it puts 
every small business in jeopardy of being caught in a lawsuit.” 

The change will cause raise insurance premiums, both Smith and Andrew Franken, president of the 
Wisconsin Insurance Alliance, said. 

“Back in 1995, a lot of changes were made that brought more sanity to our (legal) climate in Wisconsin,” 
Franken said. “This turns the clock back, which will jeopardize every manufacturer, church or charity that 
will be subject to lawsuits that go down to one percent of occurrence.” 

The Wisconsin Association for Justice, formerly known as the Wisconsin Academy of Trial Lawyers, said 
the change will ensure that residents and their health insurance providers are not left without protection 
after a car accident or other damages. 

“We are at a time in our history when we need to revisit the playing field with it comes to the rights of 
consumers,” said Mark Thomsen, president of the association. “There have been a lot of changes made 
over the past couple of decades that have tipped the playing field against the consumer in many ways. 
This change in the law will help restore fairness in the law for consumers.” 

A Doyle administration spokeswoman agreed with Thomsen. 

"The provision addresses a fairness issue by taking the burden of the costs to care for severely injured 
people off of society and onto the people at fault," said Carla Vigue, deputy press secretary with the Doyle 
administration.  

 

http://www.biztimes.com/money/2009/2/24/
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Legislature set to change limits in personal injury cases 

April 7, 2009 

In 1995, with Gov. Tommy Thompson at the height of his popularity and a Republican majority in the 

Legislature, Wisconsin drastically changed its law to limit awards in personal injury cases. 

 

Riding a national wave of "tort reform" -- spurred by lavish judgments such as the McDonald's coffee 

spill case -- and amid claims of "legal extortion" by trial attorneys seeking to win huge out-of-court 

settlements in product liability cases, a bill moved quickly to Thompson's desk. 

 

With support of the insurance industry, doctors and business groups, Thompson signed the measure amid 

much fanfare. 

 

Now, with Democrats firmly in control of the statehouse, Wisconsin is poised to roll back those 1995 

changes in the name of protecting consumers and taxpayers. 

 

A line item in Gov. Jim Doyle's 2009-2011 budget could drastically change the outcome of civil court 

cases in the state, including claims involving injuries in serious auto accidents. If signed into law, it 

would redefine the state's provision for "joint and several liability" -- a legal term where multiple parties 

can be deemed liable. 

 

The existing law says a defendant must be at least 51 percent at fault to be found 100 percent liable in a 

lawsuit. But Doyle's budget proposes that a defendant, whether an individual or corporation, could be 

held liable even if only partly at fault for an accident, the same as before 1995. 

 

"This is simply about the trial lawyers seeking out those who have the deepest pockets," said Bob 

Fassbender of the Wisconsin Civil Justice Council Inc., a coalition representing Wisconsin employers that 

was formed earlier this year to fight such legislation. "But it's going to have a chilling effect on the state's 

business climate at exactly the wrong time." 

 

Fassbender gave an example where someone is injured in a bicycle crash. He warns if a jury finds the 

bike manufacturer just 1 percent responsible, the company and its insurer could be required to pay 100 

percent of the damages. 

 

"To any reasonable person, that just isn't fair," he said. 

 

But those backing the Doyle budget initiative say returning to the pre-1995 law is needed to ensure that 

working people and consumers are adequately compensated when injured in an accident. 

 

The Wisconsin Association for Justice, which represents trial lawyers, contends that the playing field has 

tipped too far in the wrong direction, leaving individuals and in many cases their health insurance 

providers picking up the costs for their injuries. 

 

Groups supporting the change -- including Citizen Action of Wisconsin -- note that most property and 

casualty insurers in the state are sitting on healthy surpluses, including $4.1 billion for American Family, 

$510 million at West Bend Mutual and $744 million at General Casualty (QBE). 

 

"We've had years of windfall benefits going to liability insurers," said Mark Thomsen, president of the 

lawyers group. "It's time to start making those responsible pay their share." 



 

Thomsen said when liability insurers don't pay to cover someone injured in an accident, those costs are 

eventually shifted to that person's health insurer. And in cases where the person doesn't have adequate 

health coverage, the costs ultimately fall upon the government through Medicare, BadgerCare or other 

public sector safety nets. 

 

A spokeswoman for Gov. Doyle agreed with Thomsen. 

 

"The provision addresses a fairness issue by taking the burden of the costs to care for severely injured 

people off of society and onto the people at fault," said Carla Vigue. 

 

Whether those costs have been shifted remains open to debate. Andy Franken of the Wisconsin Insurance 

Alliance, an industry trade association, notes that the non-partisan fiscal bureau has said the provision 

would have little or no impact on Doyle's $67.2 billion budget. 

 

In addition, he said, the state's private sector health insurers have not been pushing for the change. "The 

fact that health insurers aren't supporting this shows how bogus the (cost-shifting) argument is," said 

Franken. 

 

But Thomsen, an attorney with Cannon & Dunphy of Brookfield, recounts several cases where people 

were injured and were unable to recover their medical costs because of the changes made in 1995. 

 

One case involved the 2006 explosion at the Falk Corp. plant in Milwaukee that killed three workers and 

injured 45 others, including Robert Kubiak. 

 

Kubiak, who had to undergo nine surgeries related to injuries in the explosion, eventually sued the 

company owners. But Kubiak was unable to recover the cost of his medical bills, Thomsen said, because 

of technicalities in the law and the inability to determine that one party was 51 percent at fault. 

 

"What we've done since 1995 is shift responsibility away from responsible parties to those who have been 

wronged," he said. 

 

In either case, those opposing the Doyle provision say the issue should be debated as a separate piece of 

legislation rather than being "tucked" into the budget bill. 

 

"All we're saying is let's have a full and open hearing on this and get input from the public," says Franken. 

 

But Doyle spokeswoman Vigue says the issue does belong in the budget since the governor is trying to 

hold down Medicare and Medicaid costs in Wisconsin. 

 

"People who are injured and can't cover the cost of their treatment usually end up in Medicare or 

Medicaid and those costs are pushed on to state taxpayers," she said. 

 

Franken is not convinced. He says the only reason the issue is seeing the light of day is Doyle and the 

Democrats' long-standing ties to the legal profession. 

 

"If the trial lawyers are so worried about consumers not getting fully compensated, let them drop their 

fees from one-third to one-tenth of any recovery," he said. 

 




